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Dear~PP!L~—L$~

This is in referenceto your applicationfor correctionof yournaval recordpursuantto the
provisionsof title 10 of the UnitedStatesCode, section1552.

It is notedthat the Commandantof theMarine Corps(CMC) hasprocessedyourcontested
fitnessreport for 1 March 1995 to 3 March 1996asan adversereport.

A three-memberpanelof the Board for Correctionof Naval Records,sitting in executive
session,consideredyourapplicationon 19 May 1999. Your allegationsof error and injustice
werereviewedin accordancewith administrativeregulationsand proceduresapplicableto the
proceedingsof this Board. Documentarymaterialconsideredby theBoard consistedof your
application, togetherwith all materialsubmittedin supportthereof,your naval recordand
applicablestatutes,regulationsand policies. In addition, theBoardconsideredthe reportof
the HeadquartersMarine Corps(HQMC) PerformanceEvaluationReview Board (PERB),
dated3 April 1998, and theadvisoryopinion from the HQMC Military Law Branch,Judge
AdvocateDivision (JAM3), dated19 January1999, copiesof which areattached. Theyalso
considereda copyof the servicerecordbook page12 entry which documentsyourcontested
nonjudicialpunishment(NJP),obtainedfrom your former commandthat awardedthe NJP.

After carefuland conscientiousconsiderationof theentirerecord, the Board found that the
evidencesubmittedwasinsufficientto establishtheexistenceof probablematerialerror or
injustice. In this connection,theBoard substantiallyconcurredwith the commentscontained
in the reportof thePERB and theadvisory opinionfrom JAM3. They wereunableto find
that you wereprovidedan inadequateopportunity for training in your military occupational
specialty,or that your reportingofficials expectedyou to performasa sergeantwith extensive
experiencein the FleetMarineForce.

Furtherregardingyourcontestedfitness reportfor 1 March 1995 to 3 March 1996, the Board
did not find it to be inaccurate,vague,or inconsistent. They found no requirementthat the
narrativeinclude specificjustification for the marksassigned,noneof which wereadverse.



Theywereunableto find that the narrativewasnot performanceoriented, that it violated “by
grade” guidance,or that it omitted importantinformation. They were unableto find that you
werenot counseled,notingthat your third sightingofficer statedthat accordingto your
reportingsenior, yourenlistedleaders“spent significanttime” counselingyou. In anyevent,
they generallydo not grantrelief on thebasisof anallegedabsenceof counseling,since
counselingtakesmany forms, sothe recipientmay not recognizeit assuchwhenit is
provided. Finally, they wereunableto find that your reviewingofficer expressed
disagreementwith your reporting seniorasto your fitnessfor promotion, or that either your
reviewingofficer or your reporting seniorcommentedto theeffect that you accomplished
“assignedtasksquietly andcalmly.”

In view of the above,yourapplicationfor relief beyond thateffectedby CMC hasbeen
denied. Thenamesandvotesof the membersof thepanelwill be furnishedupon request.

It is regrettedthat the circumstancesof yourcaseare suchthat favorableaction cannotbe
taken. You areentitledto havetheBoard reconsiderits decisionupon submissionof new and
materialevidenceor othermatternot previouslyconsideredby the Board. In this regard,it is
importantto keepin mind thata presumptionof regularityattachesto all official records.
Consequently,whenapplying for a correctionof an official naval record,the burdenis on the
applicantto demonstratetheexistenceof probablematerialerror or injustice.

Sincerely,

W. DEAN PFEIFFER
ExecutiveDirector

Enclosures

Copy to:
C. Mark Baldwin, Esq.
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MEMORANDUM FOR THE EXECUTIVE DIRECTOR,BOARD FORCORRECTIONOF
NAVAL RECORDS

Subj: MARINE CORPSPERFORMANCEEVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNR APPLICATIONIN THE CASEOF SERGEANT
GERALD~

Ref: (a) Sergeaiaj D Form 149 of26 Dec 97
(b) MCO P1610.7D
(c) MCO P16l0.7Dw/Ch 1

1. PerMCO 16l0.11B,thePerformanceEvaluationReviewBoard,with threememberspresent,
meton 24 March 1998 to considerSergea~~~titioncontainedin reference(a). Removal
ofthefollowing fitnessreportswasrequested:

a. ReportA - 950301to 960303(CH) -- Reference(b) applies

b. ReportB - 960620to 960901 (TD) -- Reference(c) applies

2. Thepetitionercontendsthatbothreportsarethe directresultof materialerror, unfair
subjectiveopinion,andtherefusalofhis commandto provideadequateandrequiredformal
training. He also arguesthathewasnot allowedan opportunityto acknowledgeandrespondto
the adversenatureof ReportA. To supporthis appeal,thepetitionerfurnishesseveralstatements
of support.

3. In its proceedings,thePERBconcludedthatbothreportsareadministrativelycorrectand
procedurallycompleteaswritten andfiled. Thefollowing is offeredasrelevant:

a. WhenReportA wasinitially receivedby this Headquarters,it wasdeterminedto be
administrativelyandprocedurallyincorrectin that, ascontendedby thepetitioner,no opportunity
for arebuttalwasprovided. However,thisHeadquartersundertookthenecessaryreferral action
andofferedthepetitionerachanceto respond.He did so, andprovidedhis perspectiveinto the
situationduringthe 12 monthscoveredby thereport. Inthefinal analysis,however,theThird
SightingOfficer (LieutenantCo1orJ~IT~àgreedthattheoverallevaluationwasaccurateand
thepetitioner’sdisagreementswerewithout merit. NOTE: ThefitnessreportappendedasTAB
A heretois theofficial reportofrecordfor theperiod950301to 960303(CH) (vice thereport
currentlyreflectedin thepetitioner’sofficial military personnelfile).



Subj: MARINE CORPSPERFORMANCEEVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNR APPLICATION IN THE CASEOF SERGEANT

b~Contraryto thepetitioner’sassertions,theadversityin ReportA is not abouta lackof
technicalknowledgein his military occupationalspecialty(MOS). Rather,it is aboutpoor
attitudeandimproperexercisingofleadershipresponsibilities.Of the 11 advocacystatements
containedin enclosures(3) through(6) of reference(a), all addressperiodsofperformanceeither
prior or subsequentto theperiodcoveredby ReportA. Thosestatementsin enclosures(7) are
from tencorporalsand onesergeant,noneofwhich arespecificasto howthecontentsof Report
A areeitherinaccurateor in error. Further,ascontemporariesandsubordinates,it cannotbe
presumedtheyweremoreprivy to thepetitioner’sdutiesandresponsibilitiesthanwere the
ReportingSeniorandReviewingOfficer.

c. RegardingReportB, theevaluationwasproperlyreferredto thepetitionerfor his rebuttal.
TheReviewingOfficer adjudicatedthat rebuttalin detail,point for point, andgenerally
concurredin theoverallevaluation.TheThird SightingOfficer, whowasalsotheBattalion
Commander,attestedto thefairnessofthereport.

d. Notwithstandingthepetitioner’sbeliefs,his previousperformancewhile on recruitingduty
andhis performancesubsequentto ReportB aresimply not germaneto thetruthandaccuracyof
thereport. TheReportingSenior’sobservationswereconfinedto theperiodcoveredby ReportB
-- nothingmoreor less.

4. TheBoard’sopinion,basedon deliberationandsecretballot vote, is thatthecontestedfitness
reportsshouldremainapartof ~ military record

5. Thecaseis forwardedfor final action.

Chairperson,Performance
EvaluationReviewBoard
PersonnelManagementDivision
ManpowerandReserveAffairs
Department
By directionof theCommandant
oftheMarineCorps
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DEPARTMENT OF THE NAVY
HEADQUARTERS UNITED STATES MARINE CORPS

2 NAVY ANNEX
WASHINGTON, DC 20380—1775 IN REPLY REFER TO:

1070
JAM3
3 9 JAN 1~3

MEMORANDUMFOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTIONOF
NAVAL RECORDS

Subj: BOARD FOR CORRECTIONOF NAVAL RECORDS BCNR) APPLICATION
IN THE CASE OF SERGEAN ___ _______

U.S. MARINE CORPS

Ref: (a) Manual for Courts—Martial, United States (1998
Edition), Party

End: (1) SRB, Page 12

1. We are asked to provide an opinion regarding that portion of
Petitioner’s application which requests that the entry reflecting
his nonjudicial punishment (NJP) of 30 August 1996 be removed
from his official records.

2. We recommend that relief be denied. Our analysis follows.

3. Background

a. The enclosure reflects that Petitioner accepted NJP on 30
August 1996 for a single violation of Article 92, UCMJ, for
disobeying an order to participate in a urinalysis. He was
afforded the opportunity to consult with counsel prior to
accepting the punishment, and was informed of his right under
reference (a) to refuse such a resolution. He was awarded a
reduction to corporal (E-4). He appealed the NJP. Although the
guilty finding was affirmed, the reduction was suspended for 12
months.

b. Petitioner was assigned to Weapons Company, 2d Battalion,
6th Marine Regiment during the period from March 1995 to
September 1996. He received two adverse fitness reports during
this period, from two different Reporting Seniors and Reviewing
Officers. In rebuttal statements to those fitness reports,
Petitioner maintained in essence that the reports were inaccurate
because he had performed well in his previous assignment as a
recruiter, that he was performing well in his current assignment,
and that any shortcomings were a result of the command’s failure
to provide refresher training for technical skills as a mortarman
that had atrophied during his recruiting tour. Petitioner now
reiterates those arguments, adding that the record of NJP should
be expunged because that proceeding was manufactured by his



Subj: BOARDFOR CORRECTIONOF NAVAL RECORDS (BCN .I4CATION
IN THE CASE OF SERGEANT
U.S. MARINE CORPS

superiors in order to bolster their uncomplimentary assessments

of him.

4. Analysis

a. The record of NJP at issue is correct in form, and
suggests no irregularity in the proceeding itself. The
punishment imposed was authorized based on the grade of the
officer who imposed it, and a review of the record does not
suggest that the NJP authority abused his discretion in any way
at any point. Petitioner’s claim that the offense was
manufactured in order to discredit him is unsupported by any
evidence, and it also does not make any sense. The NJP entry
indicates that Petitioner disobeyed an order to participate in a
urinalysis. This is a factually simple offense, not susceptible
of easy fabrication. Petitioner was found guilty of that offense
by his Battalion Commander, not by one of the reporting seniors
or reviewing officers involved in the preparation of the fitness
reports complained of. Petitioner’s Regimental Commander also
reviewed his appeal, and saw no reason to overturn the guilty
finding.

b. Petitioner provides no basis for removal of the record of
NJP.

5. Conclusion. Accordingly, for the reasons set forth above, we
recommend the requested relief be denied.

Head, Military Law Branch
Judge Advocate Division


